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Legs on JDAs

There are two legs of transactions in case of Joint Development Agreements 

(JDAs)

Allotment of constructed flats by the 
Developer to the landowner

Transfer of Development rights by the 
Landowner to the Developer



Taxability of Land owners share of flats

• Construction of flats for landowner or transfer of immovable property?

• It is a service, liable for GST? 

• Vasantha Green Projects – ST Case of Hyderabad Tribunal  

• Flats allotted after OC to land owner by builder whether such flats are liable for GST?

• Is GST applicable in the hands of Builder if the land owner wants to retain the flats for his 

family residence.

• Who has to pay tax? Agreement Clause

– Landowner – then Land owner 

– Developer – Developer 

– Silent – Landowner (recipient) 



Taxability of Land owners share of flats

• When to pay Tax? 
– 01-07-2017 to 24-1-2018: Section 13 – Invoice/provision of service or receipt of payment 

– 25-01-2018 to 31-03-2019 : 4/2018 - Transfers possession or the right in the constructed complex deed 
or similar instrument (for example allotment letter) 

– 01-04-2019 till date : 06/2019 Occupancy Certificate of first occupation which ever is earlier

• On what valuation?
– 01-07-2017 to 31-03-2019 – OMV of the construction service or OMV of DR or Cost +10% 

– 01-04-2019 till date - Similar flat value, first sale (sale nearest to JDA) 

• Rate of Tax 

– Prior to 31st of March 2019 – 18% 

– Affordable RREP – 1.5% (1%)

– Other RREP – 7.5% (5%)

– Commercial – 18% (12%)

• 1/3 deduction towards value of land is permissible

• Tax invoice has to be raised by Builder on the Landowner – only for tax.



GST on transfer of Development Rights

• Whether grant of land development rights by land owners is liable for GST ? 

– Entry No. 5 of Schedule III covers sale of land

• Safiya Bee v. Mohd. Vajahath Hussain - (2011) 2 SCC 94, Apex Court held that ‘land’ 

includes rights in or over land, benefits to arise out of land 

• Pradeep Oil Corporation v. Municipal Corporation of Delhi - (2011) 5 SCC 270 held that 

land includes benefits to arise out of land. 

• S.N. Chandrashekar v. State of Karnataka - (2006) 3 SCC 208 

• Dena Bank v. B.B.P. Parekh & Co. - (2000) 5 SCC 694.



GST on transfer of JD Rights

• A profit a prendre is a right to take something off another person's land. It may be more 

fully defined as a right to enter another's land to take some profit of the soil, or a portion 

of the soil itself, for the use of the owner of the right

– Titaghur Paper Mills Co. Ltd.(1985) 60 STC 213

– Anand Behera v. State of Orissa AIR 1958 SC 532

– State of AP Vs M/s. ITC 2014-TIOL-2367-HC-AP-CT.

• Judiciary have to test the above principles 



Taxability of transfer of development rights

Sl.

No

Category Taxability

1 Residential Projects Exemption on /after 01-

04-2019

2 Commercial Projects Taxable

3 Mixed Projects (Commercial and Residential Apartments) 

– on/ after 01.04.2019

Proportionate* 

Exemption from 01-4-

19

* Value of exemption = GST payable on TDR (x) carpet area of residential

apartments remaining un-booked as on the date of OC (/) (total carpet area of

residential and commercial apartments)



Notification on RCM – 07/2019

S. No Description of Service  on/after 01.04.2019 Liability of RCM

1 Services supplied by any person by way of transfer of 

development rights

By Promoter

2 Long term lease of land (30 years or more) by any person 

against consideration in the form of up-front amount.

By Promoter

• Liability to pay tax shall arise on CC/ First Occupancy (The cut off date)

• Residential apartments remain un-booked – GST under RCM

• Value = GST payable on TDR (*) carpet area of un-booked/total carpet area of 

residential apartments.

• Rate of GST = 1%/5% for affordable & non-affordable projects respectively



Tax implication for JDs before GST

• Sec 141 (10) – Service supplied after appointed date against a 
contract prior to appointed date 

• Sec 141(11)(b) - no tax shall be payable on services under this 
Act to the extent the tax was leviable on the said services 
under Chapter V of the Finance Act, 1994 (32 of 1994)

• No GST and ST would be payable on allotment   



Tax implications in case of redevelopment projects,

• Similar to Original Development 

• Amount paid as rent – Additional consideration 



TDR/ FSI obtained from local authorities, Open 

market,

• Sold to Promoter under RCM 

• Residential Exempt even of bought from outside 

• Routed through non-promotor – duplication of tax 

• Rate 18% 

• Value – TV 

• ITC eligibility - goods or services or both received by a taxable 
person for construction of an immovable property 



Long term lease obtained from local authorities

• Upfront amount payable in respect of service by way of 

granting of long term lease > 30yrs of industrial plots or 

plots for development of infrastructure for financial 

business, 

• State Government Industrial Development Corporations 

or Undertakings or by any other entity having 20% 
ownership of CG, SG, UT



Revenue Share

• No transfer of development rights, will be with landowner only. Builder will get rights to 

enter the premises and do the construction. 

• Agreement I : Landowner transfers the land to the customer and developer the 

construction for a identified consideration.

– Land transfer exempted 

– Construction at 18% 

• Agreement II: Jointly transfers land and construction for a single consideration 

– Option 1: Builder to pay GST on its Share & landowner to pay on his share 

– Option 2: Builder to pay on full value on GST, amount transferred to land for the share 

of land, not liable for GST , May have implication on RCM for GST on development 

rights

– GST to be paid at 1%/5% / 12% 



THANK YOU

16

For any queries –

sudhir@hiregange.com


